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FOR THE NINTH CIRCUIT.

SOUTHERN PACIFIC COMPANY
(a Corporation)

Plaintiff in Error,

vs.

ROBERT M. BURCH,
Defendant in Error.

SUPPLEMENTAL BRIEF OF PLAINTIFF IN ERROR.

This case was removed from the District Court of the

Fifth Judicial District of the State of Nevada, in and for

the County of Humboldt, to the United States Circuit

Court, Ninth Circuit, District of Nevada, upon petition

of plaintifif in error regularly filed, upon bond of removal

properly given, and order of the State court made for its

removal. After removal, defendant in error moved to

remand the case to the State court and after argument



thereon by respective counsel, the motion to remand was

denied by the trial court.

Biirch vs. Southern Pacific Company, 139 Fed.

350, cf seq.

Thereafter, trial was had of the case upon its merits

in the Circuit Court of the United States in and for the

Ninth Circuit, District of Nevada, and as a result of the

trial, defendant in error was awarded by the verdict of

the jury, damages against the plaintiff in error in the

sum of eighteen thousand dollars, and judgment was

rendered accordingly for said sum upon said verdict by

the court in favor of defendant in error and asrainst

plaintiff in error, A motion for new trial was thereafter

made by plaintiff in error and denied. Whereupon,

plaintiff in error appealed to this court and upon oral

argument and briefs filed in this court upon appeal, the

case was submitted to the court for decision and yet re-

mains undecided.

It will be observed by this court upon reference to the

decision of the trial court in this case hereinbefore cited,

that the question whether a suit brought by a non-resi-

dent of the State in a State court against a non-resident

defendant of such State is, or is not, removable to the

United States Court of the District in which such suit

is brought; was a question upon which the various

United States Circuit Courts, and also some of the

United States Circuit Courts of Appeals, were in con-

flict, and that there had been no direct decision by the

Supreme Court of the United States upon that point.
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Plaintiff in error in this case assumed the affirmative,

that is to say: that such cases were removable, and ap-

parently acted in conformity with the numerical weight

of authority at least. Since that time, and since this

appeal was argued and submitted to this court, the

Supreme Court of the United States has directly passed

upon the point and has decided that such cases are not

removable to the United States Court and that if re-

moved, the action of the United States Court thereupon

is without jurisdiction, and therefore void and of no

effect.

Ex parte Abram C. Wisner, decided by the Supreme

Court of the United States, December 10, 1906.

This decision has as yet been printed apparently only

in the advance sheets of the decisions of the Supreme

Court of the United States.

It is therefore submitted to the court that the above

last cited decision is of controlling effect, and that the

judgment had and rendered against plaintiff in error in

this case, was had and entered in a court without any

jurisdiction whatsoever so to do and that the case should

be remanded to the United States trial court with an

appropriate instruction to remand the same to the State

court in which it originated.

Respectfully submitted,

S. SUMMERFIELD.




